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At Part 37 of the Supreme Court held
in and for the County of Queens at the
Courthouse located at 88-11 Sutphin
Boulevard, Jamaica, New York, 11435
on the 17th day of February, 2016

Present: Hon. Salvatore J. Modica
Acting Justice of the Supreme Court

x

ACCELERATED DME RECOVERY, INC.,
Assignee of ANA PLEITZ

Petitioner,

-against-
ORDER AFFIRMING
ARBITRATION AWARD

STATE FARM MUTUAL AUTO INS. CO.,

Sequence Number: I
Defendant.

x-------------------
On June 12, 2015, the petitioner, Accelerated DME Recovery, Inc. (Accelerated),

filed the instant petition, pursuant tp CPLR Article 75, against the respondent, State Farm
Mutual Auto Ins. Co. (State Farm), to vacate a Master Arbitration Award, rendered on
March 26, 2015 by Marilyn Felenstein, who affirmed an underlying Arbitration Award,
rendered by loannis Gloumis on October 24,2014. At the underlying arbitration hearing,
the arbitrator awarded the petitioner $932.40 for the use by Anna Pleitz, the petitioner's
assignor, of a continuous passive motion device, and $179.01 for the rental of a water
circulating pump, for a total award of $1,111.41. The petitioner contends that the
decisions by the arbitrators were improper in that the $932.40 that was awarded for the
use of the continuous passive motion (CPM) was insufficient. The petitioner, therefore,
requests that this Court set aside the decisions of both the arbitrator and master
arbitrator, increase the award for the CPM device to $2736.60, and award it additional
attorney's fees. The application is denied in its entirety.

The narrow issue before this Court is whether or not the arbitrators applied the
correct standard in this case. "The Comprehensive Motor Vehicle Insurance
Reparations Act, commonly referred to as the 'No-Fault Law ... ' is aimed at ensuring
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'prompt compensation for losses incurred by accident victims without regard to fault or
negligence, to reduce the burden on the courts and to provide substantial premium
savings to New York motorists.''' Viviane Etienne Med. Care v Country-Wide Ins. Co., 25
NY3d 498, 504-05 (2015)(citations omitted); see also CPLR Article 51; CPLR 5101. As
part of that statutory scheme, the Legislature expressly provided that the insurance
"superintendent after consulting with the chairman of the workers' compensation board
and the commissioner of health, shall promulgate rules and regulations implementing and
coordinating the provisions of this article and the workers' compensation law with respect
to charges for the professional health services ... including the establishment of schedules
for all such services for which schedules have not been prepared and established by the
chairman of the workers' compensation board." CPLR 51 08(b).

Based on the law as it existed prior to April 16, 2008, "medical provider[s] must
limit [their] charges to those permitted by approved fee schedules [and] [t]he fees for
[such] services are governed by the workers' compensation fee schedule (11 NYCRR
68.1) and durable medical goods fees are governed by the New York Medicaid fee
schedule (11 NYCRR Appendix 17-C part F) (collectively referred to as fee schedule)."
Yklik Medical Supply, Inc. v Allstate Ins. Co., 23 Misc3d 240, 243 (NY S. Ct. 2008);
Complete Orthopedic Supplies, Inc. v State Farm Ins. Co., 16 Misc3d 996, (NYC Civil Ct.
2007). The guideline contained in 11 NYCRR Appendix 17-C, part F, however, can no
longer be used to determine the fee for durable medical goods as this regulation was
repealed on April 16, 2008. To the knowledge of this Court, the Worker's Compensation
Board has not replaced this specific guideline. Nevertheless, as explained in this
opinion, the Worker's Compensation Board, in enacting 12 NYCRR 9 442.2, has
expressly established a method in which to determine the appropriate fees for durable
medical goods. In sum, the guideline contained in 12 NYCRR 9 442.2 ultimately
delegates the setting of the fee scheduled to the New York State Department of Health
area office. Both the arbitrator and master arbitrator reached that conclusion and there
was a sufficient basis for their determination.

In this case, Arbitrator Gloumis relied on an opinion by the New York State
Department of Health, dated July 3, 2014. Decision by Arbitrator Gloumis, dated
October 24, 2014, p. 4. That opinion reads as follows:

The New York State Department of Health's Office of Health
Insurance Programs has established a Medicaid reimbursement
policy for durable medical equipment (DME) rentals of items that
have not been assigned a Maximum Reimbursement Amount (MRA).
For DME items that do not have a MRA, the rental fee is calculated
at 1/6'h of the equipment provider's acquisition cost. Acquisition cost
is the line item cost to the DME provider, as established by invoice
detailing the line item cost to the provider from a manufacturer or
wholesaler net of any rebates, discounts or valuable consideration,
mailing, shipping, handling, insurance, or sales tax. This policy is
disseminated to all providers and the general public in the Medicaid
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Durable Medical Provider Manual available for review at
www.emegny.org.

Decision by Arbitrator Gloumis, dated October 24, 2014, p. 4.

The petitioner, however, argued to Arbitrator Gloumis that this opinion letter should
be discounted inasmuch as the code billed in this case is E0936 and, as such, is not a
listed Current Procedural Terminology Code (CPT). In support of that argument, the
petitioner presented Arbitrator Gloumis with an affidavit from a certified professional
coder, who "attest[ed] to her qualification as an expert in the applicable fees schedule
and her familiarity with the NYS Medicaid DME Fee Schedule." Decision by Arbitrator
Gloumis, dated October 24,2014, p. 4. According to this individual, the Durable Medical
Good Fee schedule contained in 12 NYCRR S 442.2 applies to this case. The petitioner
specifically contended that because there is no code in the Medicaid fee schedule for the
particular medical device used in this case, the applicable fee must, pursuant to 12
NYCRR S 422.2(b), be set at the monthly rental cost that is charged to the general public.
See Decision by Arbitrator Gloumis, dated October 24,2014, p. 5-6. Both arbitrators,
however, rejected the interpretation given by the petitioner for calculating the rate at
which reimbursement should be set for durable medical equipment. The Court finds no
error with their determinations.

In this case, the parties were subject to mandatory arbitration. See CPLR 5106(b);
see also Motor Vehicle Accident Indemnification Corp. v Aetna Cas. & Sur ... , 89 NY2d
214 (1996); see also N. Y. City Transit Auth. v. Transp. Workers' Union, Local 100, 6
NY3d 332 (2005); see also Steinauer v. New York Cent. Mut. Fire Ins. Co., 272 AD2d
771 (3'd Dept. 2000); Gaul v Commercial Union Ins. Co., 268 AD2d 816 (3'd Dept. 2000);
Kolesnik v State Farm Mut. Auto. Ins. Co., 266 AD2d 630 (3'd Dept. 1999); General Acci.
Fire & Life Assurance Corp. v Avery, 88 AD2d 739 (3'd Dept. 1982). "It is well settled
that the determination of an arbitrator in a mandatory arbitration proceeding will be
upheld absent a finding that it was arbitrary and capricious." Gaul v Commercial Union
Ins. Co., supra 268 AD2d at 817; see also Motor Vehicle Accident Indemnification Corp. v
Aetna Cas. & Sur ... , supra, 89 NY2d at 223. Stated somewhat differently, "[wlhere
arbitration is compulsory, [the] decisional law imposes closer judicial scrutiny of the
arbitrator's determination under CPLR 7511 (b) ...[and] [t]o be upheld, an award in a
compulsory arbitration proceeding must have evidentiary support and cannot be arbitrary
and capricious ..." or against public policy. Motor Vehicle Accident Indemnification Corp. v
Aetna Cas. & Sur ... , supra, 89 NY2d at 223; see also Matter of Furstenberg [Aetna Cas.
& Sur. Co.]; see also Matter of Central Gen. Hasp. v Hanover Ins. Co., 49 NY2d 947, 950
(1980); Matter of Garcia v Federal Ins. Co., 46 NY2d 1040 (1980 ); Mount St. Mary's
Hasp. v Catherwood, 26 NY2d 493 (1970). As noted by the Second Department in
Matter of NFB Inv. Servs. Corp. v Fitzgerald, "[aln arbitration award can be vacated by a
court pursuant to CPLR 7511 (b) on only three narrow grounds: if it is clearly violative of a
strong public policy, if it is totally or completely irrational, or if it manifestly exceeds a
specific, enumerated limitation on the arbitrators' power." Matter of NFB Inv. Servs. Corp.
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v Fitzgerald, 49 AD3d 747, 748 (2nd Dept. 2009); see also Matter of Town of Callicoon
{Civil ServoEmples. Ass'n., Town of Callicoon Unit}, 70 NY2d 907 (1987). None of the
narrow grounds set forth in Matter of NFB Inv. Servs. Corp. v Fitzgerald are present in the
case before this Court.

At the hearing before Arbitrator Gloumis, each side presented the affidavit of an
expert as to how the instant fee should be calculated. The petitioner's expert was an
individual who was a medical biller with 15 years experience. She indicated that,
inasmuch as a price for the CPM has not been determined by the New York State
Department Area office and since no code for this particular device exists in the Medicaid
fee schedule, then, pursuant to 12 NYCRR ~ 442.2(b), the fee should be the monthly
rental charge to the general public. The respondent, on the other hand, relied on an
affidavit of a certified professional coder, who agreed that this case is governed by 12
NYCRR ~ 442.2(b). She, however, disagreed with the interpretation given by the
petitioner's expert to 12 NYCRR ~ 442.2(b). In the end, this Court concludes that the
petitioner's interpretation of 12 NYCRR ~ 442.2(b) is simply incorrect. This guidelines
provides as follows:

(1)(b) The maximum permissible monthly rental charge for [durable medical
equipment, medical/surgical supplies, and orthotics and prosthetic
appliances] and services provided on a rental basis shall not exceed the
lower of the monthly rental charge to the general public or the price
determined by the New York State Department of Health area office. The
total accumulated monthly rental charges shall not exceed the fee amount
allowed under the medicaid fee schedule.

12 NYCRR ~ 422.2(b).

The respondent's expert correctly noted that 12 NYCRR ~ 442.2(b) provides that
the maximum monthly rental charge permitted for durable medical equipment "shall not
exceed the lower of the monthly rental charge to the general public or the price
determined by the New York State Department of Health area office." 12 NYCRR ~
442.2(b). As noted in this opinion, the New York State Department of Health area
office has determined through an opinion letter, that if durable medical equipment do not
have an MRA under the New York State Medicaid reimbursement program, then the
rental fee is to be calculated at 1/6th of the equipment provider's acquisition costs. On
the strength of the opinion letter from the New York State Department of Health and
based on the plain language contained in 12 NYCRR ~ 442.2(1)(b), the respondent,
argued, and both the arbitrator and the master arbitrator agreed that, "for DME items that
do not have a MRA, the rental fee is [to be] calculated at 1/6/th of the equipment
provider's acquisition cost." Decision by Arbitrator Gloumis, dated October 24,2014, p.
5-6. This Court also agrees with those determinations.

Accordingly, the evidence at the hearing established that the acquisition cost of
the CPM device as set forth by the submitted invoice was $3,995.00. To rent the
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machine for a month would cost approximately $665.97, that is, 1/6 of $3,995.00. The
daily rental of this device is then calculated by dividing the monthly rental by 30 days.
After considering the arguments and submissions by both sides, both the arbitrator and
the master arbitrator, concluded that, "for DME items that do not have a MRA, the rental
fee is [to be] calculated at 1/6/th of the equipment provider's acquisition cost." Arbitrator
Gloumis considered the evidence and agreed with the respondent that this was the
correct formula for calculating the reimbursement rate for the durable medical equipment
in this case. This Court finds that the decisions reached by the two arbitrators were
neither irrational nor arbitrary and, therefore, declines to overturn their determinations.

In sum, this Court cannot find that decisions of the arbitrator or the master
arbitrator were "arbitrary, capricious or irrational" or without a plausible basis. Farrell v
Allstate Ins. Co., 232 AD2d 934, 935 (3'd Dept. 1996); see also Steinauer v New York
Cent. Mut. Fire Ins. Co. supra, 272 AD2d at 772. After reviewing the record in this case,
this Court concludes that there was substantial evidentiary support for the decision
reached by the arbitrator. First, 12 NYCRR S 422.2(b) required the arbitrator to consider
the "lower of the monthly rental charge to the general public or the price determined by
the New York State Department of Health area office." 12 NYCRR S 422.2(b). He also
considered the opinion letter from the New York State Department of Health area office.
It is well-settled that "[a]n agency's interpretation of its regulations must be upheld unless
the determination is irrational and unreasonable" Marzec v DeBuono, 95 NY2d 262, 266
(2000); see also Matter of Bernier v Shah, 120 AD3d 1572 (4th Dept. 2014); see also
Matter of Taher v Novello, 278 AD2d 809, 810 (2000). In addition, "an agency's
interpretation of the statutes it administers must be upheld absent demonstrated
irrationality or unreasonableness." Seittelman v Sabol, 91 NY2d 618, 625 (1998). Given
the gap in the regulations, it was appropriate for the New York State Department of
Health to provide its interpretation of how reimbursement should be calculated in this
case. That determination was neither arbitrary or irrational.

Pursuant to CPLR Article 51, the superintendent of insurance must consult with
the chairman of the workers' compensation board and the commissioner of health and
"promulgate rules and regulations implementing and coordinating the provisions of this
article and the workers' compensation law with respect to charges for the professional
health services specified in [CPLR 5102(a)(1)], including the establishment of schedules
for all such services for which schedules have not been prepared and established by the
chairman of the workers' compensation board." CPLR 5108(b). The Court takes judicial
notice that the superintendent of insurance has fulfilled his responsibilities under the law.
It is also clear to this Court that 12 NYCRR S 442.2(b) gives the New York State
Department of Health the power to implement fee schedules for the rental of durable
medical equipment, for which a reimbursement rate has not been established by the
New York State Medicaid program. See 12 NYCRR S 442.2(b). That regulation clearly
empowers the New York State Department of Health to set the appropriate
reimbursement rate. Consistent with the regulation contained in 12 NYCRR S 442.2(b),
the New York State Department of Health took the necessary and required action.
There was nothing arbitrary, irrational or capricious about that.
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In sum, the arbitrators' decision to accept that evidence and set the
reimbursement rate at 1/6'h of the equipment provider's acquisition cost, as confirmed by
the master arbitrator, was neither arbitrary, capricious, or irrational. See Matter of
Kowaleski (New York State Dept. of Correctional Servs., 16 NY3d 85 (2010). In that
respect, there was substantial evidence presented at the hearing to support the
arbitrator's decision. For these reasons, the petitioner's application is denied in all
respects.

The Court has considered the remaining issues in this case and finds them to be
without merit.

It is hereby:

ORDERED that the petitioner's motion to vacate the Arbitration Award rendered by
loannis Gloumis on October 24,2014; and it is further

ORDERED that the petitioner's motion to vacate the Master Arbitration Award,
rendered on March 26, 2015 by Marilyn Felenstein is denied.

This constitutes the decision and order of this Court.

The respondent is directed to submit a proposed order to the Court in accordance
with this decision and order.

Dated: February 17, 2016

U~'Saltore J. Modica
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